OFFICIAL

NCA Civil Financial Investigations and Associated Publicity

The NCA has reviewed the way it conducts and publicises civil financial investigations under the Proceeds of Crime Act 2002 (POCA) and its use of non-conviction based asset recovery powers. This includes the use of powers introduced into POCA by the Criminal Finances Act 2017, such as Account Freezing and Forfeiture Orders, Unexplained Wealth Orders and Listed Assets provisions to recover the proceeds of illicit finance.  
It has done with the aim of increasing public and partner confidence in the NCA’s ability to use civil investigation powers and to demonstrate they are being used proactively, appropriately and transparently.  
As a consequence of this review, the NCA will adhere to the following principles:
1. The NCA will consider civil recovery in every operational case alongside the pursuit of a criminal justice outcome
POCA states that the reduction of crime is in general best secured by means of criminal investigations and criminal proceedings. Civil investigations can, in certain cases, deliver a more efficient and effective outcome than a long, resource intensive criminal investigation. 
Statutory guidance issued under POCA section 2A sets out a range of non-exhaustive circumstances in which non-conviction based asset recovery powers can be used where criminal proceedings are not viable. We will actively consider civil investigations where those circumstances are met.  
Civil investigations may also be appropriate where a conviction is feasible, but use of non-conviction based powers might better serve the overall public interest. The statutory guidance issued under POCA section 2A sets out a range of circumstances where this might be appropriate. We will also consider civil investigations where those circumstances are met.  
2. There is no barrier to civil and criminal action being taken in tandem 
In the right circumstances better asset recovery outcomes can be achieved against large scale organised crime groups by a coordinated use of both civil and criminal powers. We will consider a dual powers approach, where possible and appropriate, from the outset of an investigation. 
3. Settling a case before trial 

The statutory guidance in relation to POCA non-conviction based investigations allows a relevant authority (which includes the NCA) to agree to accept a reduced sum in satisfaction of a civil recovery claim if satisfied that:

· The sum is reasonable, having regard to all relevant circumstances including the chances of recovering the full amount claimed and the time and public funds likely to be expended in attempting to do so; and

· Accepting the reduced sum would not damage public confidence.
Before we will agree to settle a civil investigation claim we will take into account a number of factors, including those above.   

Respondents sometimes request, as part of settlement negotiations, that the NCA agrees to treat some or all of the settlement details as confidential.The general principle will be of transparency and accordingly we will not normally accede to requests to limit the publicity around settlements. 

This is very much in accordance with the Global Forum on Asset Recovery (GFAR) Principles for the Disposition and Transfer of Confiscated Stolen Assets in Corruption Cases but we will also apply those principles to other types of criminality where the assets are unconnected to corruption or related offences. 

4. Returning stolen assets to a foreign state and recovery of costs
The United Nations Convention against Corruption (UNCAC) establishes that, as a general principle, illegally obtained assets should be returned to their original legitimate owners.
Where this is the case we will inform and consult with wider Government departments at the earliest opportunity. Any decision to return assets to a foreign state is a decision for HM Government and not one for the NCA.

UNCAC (Article 57) permits the requested state to deduct reasonable expenses incurred in investigations, prosecutions or judicial proceedings leading to the return or disposition of confiscated property. 
Therefore the NCA will, where possible and appropriate, deduct reasonable expenses incurred in the return of stolen assets. This will include NCA litigation costs incurred on behalf of third party states that are taking recovery action in the UK against assets stolen from another jurisdiction.
5. Publicising Civil Recovery Investigations
Publicising civil investigations plays an important public interest function, aids transparency and supports the NCA’s function of reducing crime by helping to deter future criminal activity. In future we will therefore:
· Publicise civil investigations to the maximum possible extent without prejudicing investigations, while having due regard to the law, including individuals’ human rights.
· Inform the media (as we do in criminal cases) and relevant NGOs of upcoming civil investigation events such as open court hearings, subject to certain safeguards including not endangering life, or prejudicing an investigation.
· Where any hearing will not be in public – for example, because the hearing is an ex parte hearing for an initial Unexplained Wealth Order or Account Freezing order – third parties will not be informed.
· With third party requests for access to court documents - the question of whether to release court documents in response to an application is ultimately one for the court. Absent any operational prejudice or other good reason for objecting to disclosure, the NCA will normally remain neutral in respect of such applications.
· We will also consider how best to publish data, on a quarterly basis, detailing the NCA’s use of POCA powers, including civil investigations. 
The NCA will keep its civil investigation policies under active review.  In particular, they may be subject to amendment depending on changes to the legal landscape or the ever-evolving threat posed by serious organised crime.  
The NCA will seek to take account of third parties’ views when reviewing these policies, and welcomes dialogue with external stakeholders.
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